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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF CREGON

ALSEA VALLEY ALLIANCE, and
MARK SEHL, Capge Nop. 932-6265-HO
Plaintiffs,

ORDER
V. )

DONALD L. EVANS, Secretary of
the United States Department
cof Commexce; NATIQONAL MARINE
FISHERIES SERVICE; PENELQPE
DALTON, NMFS Directox; and
WILLITAM STELLE, NMFS Regional
Directer for the Nerthwest
Reglion,

R . B R

e

Defendants.
)]

On August 1C, 1988, the Natiocnal Marine Filsheriesg Sarvices
{“NMFS”) published itg f£imal zxule 1listing the Orxegon Coast

Bvoluticnary Significant TUniz [~E8U") coho salmon as
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“threatened” pursuant to thé Endangered Species Act (“ESA”). 16
U.s.C. 8§ 1531, et sgegq. Plaintiffas bring this action
challenging the validity of the listing decision. Currently
before the ¢ourt are plaintiffs' motion (#74) foxr summary
judgment and defendants' cross motion (#81) for summary
judgment.
; I. Backeround
In 1973, Congress enacﬁed the ESA “to provide a program for
the conservation of . . . andangered and threatened gpecias. "
16 U.S.C. § 1531 (b}. The pﬁrposes of the ESA are “to provide a
means whersby the ecosystems upon which endangered specieg and
threatened species depend may be conserved, to provide a program
for the conservation of such endangered species and threatened
species, and o take such steps as may be appropriate to achieve
[theze] purpeses . . . .* Id4. § 2(b).
The ESA 2lso recognizes that conservation of listed aspecies
? may be facilitated by artificial means. Specifically, the ESA
I defined the term “censervation” as:

-the use of all methods and procedures which are
necessary te  bring - any endangered species or
threatened species to the point at which the wmeasures
provided pursuant to [(the ESA] are no longer

: necegsary. Such metheds and procedures include, but
i " are not limited to, all activities associated with

gcientific regources management such as research,
census, law enforcement, habitat acquisition and

maintenancsa, g ation, live Trappihg, and

tranesplantaticn . .

Order -2-
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16 U.5.C. & 1532137 .

In additicn, “if a species is listed under the ESA, =he
Secretary must not merely avoid elimipation of that species, but
is xeguired to bring rthe sgpecies back frem the brink
sufficiently o g¢bviate ﬁhe need for protected status.”
Eederation of Filv Fisheys v Datey, 121 F.Supp.2d 1158, 1162
(N.D. Cal. 2000).

Section 4({a) of the ESA commits to the Secretary of Commerca
("Secretary”] the rasppneibﬁlity of determining whether certain
species are “erdangered” or “threatened.” The Secretary has
delegated this authority to the NMFS. |

An “endangered species” is defined as “anv species which is
in danger of extinction throughout all er a gignificant pertien
of ite range.” 16 U.S5.C. § 1532(6). A “threatened spécies” is
defined as “any speciee which is likely to become an endangeread
species within the foreseeable future throughout all or a
significant porticn of its range.” 16 U.S5.C. § 1532(20).

When determining whe;her a species i3 “endangered” or
“threatened,” the NMFS must consider five gtaetuteorily prescribed
factors: 1) “the present or threatened destruction . . . of its
habitat”; 2)the “overutilization” of the species by humans;
3)disease or predation preasurss; 4)“the inadeguacy of exigtineg

regulatory mechanisms”; ané 5) *other natural or manmade facters

Order -3-
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atfecting” the contilaued existence of the species. 16 U.S.C. §
1533(a). This determination iz to be made "scolely on the bhasis
of the best eclentific and commercial data available to [the
Becretaryl.” 16 U.S.C. § 1533(b) (1} (a).

" The ESA defines “species” to include *“any sukepecies of fish
er wildlife or plants, and any digtinct wopulation segment of
any species of vertebrate fish or wildlife which interbreeds
when mature.” 16 U.S.C. § 1532(16) (emphasis added). Congress
did not define the term “distinct populaticn segment” (“DPsS*)
and the ESA does not set forth any restrictive criteria for
defining a DPS. See Southvest Center for Biological Diversity
Y. Babbitt, 980 F.Supp. 108Q, 1083 (D. Ariz. 1987).
| Beginning in 1991, NMFE issued various policies that
interpreted the ESA and its DPS provision, relevant to the
Pacific salmen. NMFS eventually applied these policies to the
coho salmon in its August 10, 1998, listing decigien.

On November 20, 1981, NMFS igsued its "“Policy on Applying
the Definition of Species Under the Endangered Species Act to
Pacific Salmon” (hereinafter the “ESU Policy”). 56 Fed. Reg.
58,612 (1991). In the ESU Policy, NMFS introduced the term
“evolutionary significant unit* (*ESU”} te interpret the ESA's
meaning of “distinc¢t population segment.” 56' Fad. Reg. at

58,613 (Nov. 20, 199%1). NMFS explained:

Order -4-
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& stock of Pacific salmon will be considered &
disvinct population, and hence a “species” under the
ESA, if it represents an Evclutionary gignificant unit
(ESU} of the klological species. A stock must satisfy
two criteria to be consideved anm ESU:

(1) It must be substantially reproductively isolated
from other conspecific population units: and

(2} It must represent an important component in the
evolutionary legacy of the species.

56 Fed. Reg. at 58,618.
NMFS states that the first criterlon can be measured °“by

movements of tagged fish, recolonization rates of other

1
{
:
'i
|

populations, measurements of genetic differences Dbetween
populaticns, and evaluations of the efficacy of natural
barriers.” Id.

The second criterion is concerned with the
“"ecoiogical/genetic diversity” of the epecies as = whole. 2.
NMFS states that the following gquestions are relevant in
determining whether this criterion is met 1} is the population
genetically distinct from other conspecific populations, 2} does
the population occupy unusual or distinctive habitat, 3) doas
the population show evidence of wunusual or dcistinctive

é adaptation to its environment. Id.

On April 5, 18923, the NMFS published its policy entitled

“Interim Policy on Artificlal FPropagation cf Pacific Salmeon

Under the Endangered Species Act” (the “Hatchery Poliey”) . s3g

Order -5-
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Fed. Reg. 17,572 {1893). The Hatchery Policy describes how the
NMFs considers hatchery 'populations when making Jlisting
decisiong about the Pacific szalmon. The Hatchery Policy

interprets the ESA as gyequiring NMFS te focus its recovery
~— T et T
efforts on “natural populatimng.” The Hatchery Policy builds

L

upon this cornerstone interpretation with the pceitioen that

“artificial propagation pay represent a potential method to
ccneerve listed salmon epecies when the artificially propagated
fish are determined similar to the listed natural population in
genetic, phenotypic, and life-history traits, and in habitat uce
characteristicg.” 58 Fed. Reg. at 17,573-74 (April s,

1993) (emphasis added). Although hatchery populations may be

————— —— gt

included as part of a.lisred specied, NMFS policy is cthat it
-Iﬁ*'-'-_-.- : T —

e e

("_--__._.——4--"""—'—
should be done sparingly beq_uﬂgiaztigéséﬁ} propagation ecould

- —

o et e

Pose rigks to natural populations.* Id. at 17,575. Thus, the

— ) —
i rarr—— e ——

Hatchery Policy states:

{(I1f available information indicates that existing
hatchery fish can be considered part of the biclogical
ESU. a decision must be made whether to include them

as part of the listed species. in geperal, =such fish

- [ 2 9 1 & D & & A 1= s =

Aﬁ exception may be made for existing hatcﬁéry fisﬁ if
they are considered to be egsential for recovary.

'The Hatchery Policy defines *rigks” to natural
populations in terms of genetices, such as the loss of genetic
divergity that could lead to greater instances of digease
and/or the inability of natural populations to survive
relative to hatchery populatione. 58 Fed. Reg. 17,574,

Qrder -6.
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Id. at 17,375 {emphasgis added).

NMFS excludeg hatchery populations from itsa listing decision
unless the hatchery population can be considered parxt of the ESU
and the NMFS c¢onsiders the hatchery population “essentizl +=o
recovery.' Jlq. at 17,575.%  Although the phrase "egsential to
recovery” is not specifically defined, NMFS gives the examples
of a natural population facing & “high, short-term risk of
extinction, or if the hatchexy population is believed to contain
a2 substantial proportion of the genetic diversity remaining in
the species.” Id.

On July 25, 19985, NMFBE completed a status review of west
ccast coho szlmorn and issued a propesed rule to list six ESU's

of coho salmen as threatened. 63 Fed. Reg. at 42,587-83. One

*NMFS Policy etmtes that 2 hatchery population will not be
considered part of the ESU if the available information
indicates that:

i)the hatchery population in guestion is of a

different genetic¢ lineage than the listed pnaturzal

populatione,

2)artificial propagation has produced appreciable
changes in the hatchery population in
characteristics that are believed to have a genetic
bagis, er

3}lthere is substantial uncertainty about the
relationship between existing hatcherv fish ané the
natural populaticn.

56 Fed. Reg. 17,575.

orger -7-



ENVIRONMENT AND SCI1 503 294 5159 13/09 '01 16:14 NO.591 0r7/22
Sep~-13-01 10:59A P.Q9

of the ESU's proposed as “threatened"” by NMFS was the "Oregon
Coast ESU.” NMFS sgubseguently revoked this decision based
partly on conservation measures in the Oregen Cecastal Salmon
Restoration Injitiative and a Memcrandum of Agreement between the
NMFS and the State of Oregon that assured state protection of
this species. €2 Ped. Reg. 24,588 (May 6, 1297). However, a
lawsuit was filed in this distriet that challenged NMFS®

decision not to list Oregon Coast coho as threatened, See

; B F.Bupp.24 1139 (D.
Or. 1998) (Etewart, J.) The court ultimately found that NMFS
should not have considered the conservation measures in the
state restoration initiative and the memorandum agreement with
the gtate of Cregon and remanded te the agency to reconsider its
decision. Id. at 1161.

Pursuant o <¢ouxt order, ©on August 10, 1998, NMFS issuea a
final rule listing the Oregon Coas: coho ESU ag threatened. &2
Fed. Reg. 42,587 (hug. 10, 199%8). However, within this ESU,
NMFS only listed all “naturally spawned” coho inhabiting streams
between Cape Blance and the Columbia River. Id., 1In reaching
this listing declgion, NMFS applied its April 5, 19353 Hatchery
Pelicy to the coho ealmon. 63 Fed. Reg. 42,58%. NMF8 concluded
that nine OQregon hatchery pcpulations were part of the same

Oregon Ceast ESU as the natural populations. However, the

Order -8-
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hatchery populartions were not included in the listing decision
because the hatchery populations were not “deemed 'eggential’ to
recovery.” Id. Although excluded from the listing decision,
NMFS stated cthat it might considex using these hatchery
populations for future recovery but that “ia this context. an
‘eggential’ hatchery population is one that is vital ‘or full
incorporation into recovery efforts.* Igd.

Plaintiffs seek to invalidate the August 10, 1958 listing
decision. Plaintiffs central argument is that NMFS' diatinction
between "naturally spawned” and “hatchery gpawned” coheo salmon
ie arbitrary and capricious and thus unlawful under the

Administrative Procedures Act {("APA") 8 U.5.C. § 706,

II. Staandards
An agency's actionz pursuant to the ESA are reviewed under

the Adminiscrative Procedura Act {*APA"), & U.8.C. § 706(2) (A}.

., 760 F.24

576, 9B0-81 (9% Cir. 18B5}). The APA reguires this court to

conduct a “"thorough, probing, in-depth review’ of the agency

decigion. Citizens Lo Presexve Ovexron Park v, Volpe, 401 U.S.

402 (1871 . However, this court must aleo give the agenay

decigion a high level of deference by presuming the agency's
action to be vailid. Sse Ethyl Corp. v, Environmental Protectign

Order -5-
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agency. 541 F.2d 1, 34 (D.¢. Cir.), cert. den., 426 U.S. %41
{1376).

An agency's decision is invalid, and summary Jjudgment is
appropriate, only if it ig “arbitrary, capricicus, an abuse of

discretion or otherwise not in accordance with law,” 5 U.s.C.

§ 706(2)(A}; Qregon Natuzral Resources Council v, Daley, &

F.Supp.2d 113%, 1145 (D. Or. 1998}, An agency's decision is

arbitrary and capricious if it:

has relied on factors which Congress had not intended
it to «censider, entirely failed to consider an
impertant aspect of the problem, effered an
explanation for its decisioen that runs counter to the
evidence before the agency, or is se implausible that
it could not be ascribed to a difference in view or
the product of agency expertise.

W Reaffe's Ipc. v, U.$. Consumer Prod. § ! 92 F.34

r

940, 942 (9™ Cir. 1996) (queting Mokexr Vehicle Mfrs. Ass'p of
U.S. v. State Farm Mut, Auto. Tns. Co., 463 U.S. 29, 43 (1983)).

“When a plaintiff challenges a final agency action, judicial
review normally is limited to the administrative record in
existence at the time of the agency's decision.” Erjends of the
Clearwater v. Domback, 222 F.3d 552, 560 (St Cir. 2000)
(internsal citatione omitted). Therefore, the agency is only
required to “jJustify its £inal action by reference to the

reagons Lt considered at the time it acted.” 14. However, the

Order -10-
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Ninth Circuit nas allewed judicial review of final agency
decisions beyond the xrecord under the foellowing four
circumstances; .
(1} if necessary =o determine “whether the agency has
considered all relevant factors and kas explained ing

decigion;”

(2) “when thbe =agency has relied on documents not in the
recerd;”

(3} “when supplementing the record is necessary te explain
technical terms or complex subject matter.~

(4) “when plaintiffs make a showing of agency bad faith.~

sSeuthwest Center for Riologigal Diversity v, United States

Lorest Sexvice, 100 F.3d 1442, 1450 (9% Cir. 1996) {internal

citations omitted). BAlthough both parties submitted affidavics
in support of their respective motions for summary Jjudgment,
geveral of those affidavits relied on material outeide of the

adminisztrative recerd. The court declines to consider this

information.?

‘For example, Oregon Trout, a non-profit erganization,
submitted an amicue curiae brief (“Amicus Brief”) to the
court en behalf of defendants. Oregon Trout oppeoses the
extension of ESA protection to hatchery fish because “to do so
would effectively undermine the protection that the [ESA]
affords to remaining wild populations.” (Amicus Brief at 1.)
The court will coneider the Amicus Brief to the extent that it
assists the coeurt in understanding the administrative record
as it exisred ar the time of the disputed listing. However,
the Amicus Brief relies, in part, on material not before the
agency priocr to its final decisicn and therefore ‘g not
appropriately considered by thieg cour:t.

Qrder -11-
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IIT. Rigcuggion
Both parties move for summary judgment on plaintiffe’
claims. Defendants further move for summary judgment on gtatute

of limitations grounds.

A. STLatute Of Limitarions
Defendants correctly note that the ESA contains no expra3s
statute of limitatione. Therefore, the applicable statute of

limitations is found at 28 U.S.C. § 2401(a), the general statute

of limitations for civil actions against the federal government.

Loxps of Enginepers, 8 F. Supp.2d 730, 736 n.9 (E.D. Tenn. 1998):

Rentucky Heartwood, inc., v. Worthipgton, 20 F. Supp.2& 1076,
1052-93 (E.D. Ky 1898); Straban yv. Lipnon, 967 F.Supp. 581, 607

(D. Mase. 1597}.

28 U.5.C. § 2401(a) provides that ‘“every éivil action
commenced against the United States shall be barred unless the
complaint is filed within six years after the right of action
fixst accrues.” Under secticn 24901(a), a cauge of action first

accrues when the "person challenging the action can institute

and maintain a suit in court.” fTrafalgax Capital Assoc. v.

SHOMS, 159 F,3d 21, 34 (1° Cir. 1w9g).

Plaintiffs firstc £filed this case in November of 1999.

Qrde: ~-12-
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Defendants azgue that plaintiffs’ challengee to the ESU Policy,
adopted in 1991, and the Hatchery Policy, adopted in Epril of
1983, &re time barred by gection 2401 (a) becauce they exceed the
applicable ix-year etatute of limitations. However,
plaintiffs' firs:t cause of action under the ESA challences the
NMFE decision to list only naturally spawned populations of coho
salmon as threatened. (Plt.s' First Am. Compl. 994 42-43.} The
final agency decision that promulgated £his rule was jissued on
August 10, 1958. Similarly, plaintiffs' gecond cause cof action
c¢hallenges the above referénced listing as violating the APA.
Id. at Y s57-65.

Any challenge o the earlier NMFS policies would have besn
premature because they conly provided an outline of what the
government could do in the future with any Pacific sa’mon
population. The earlier policies did not provide a final agensy
decisien regarding specific salmon in  specific geographic
regions. Alsc, the earlier policies wers not binding on the
NMFS and therefore could not provide the basis of the current
suit. £8¢ Sierra Club v, _Slater, 120 F.38 623, €31 (é=
Cir.1957) (holding that under the APA the cause of action
accrues at the time of final agency action). It was aprpropriate
for plaintiffs to await defendants' £insl listing dscision of

August 10, 1998, Dbefore bringing suit. TLis presents a

Cxder -13-
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justiciable issue for the court and does not run afoul of the
statute of limitatione. Defendants' motion for summary judgment
on statute of limlitations grcunds is denied.

B. ZThe ESA _Challenge

Plaintiffs argue that the distinction between hatchery
spawned and naturally spawnéd coho is untenable under the ESa
because the ESA does not allow the Secretary to make listing
digtinctions below that of aspecies, subapecies or a distinct
population segment of a specdies. Essentially, plaintiffs argue
that the Secretary, in this instance, must include or exclude
all members of a distinct population segment, as opposed to only
some members of a distinct populatioen segment. Defendants
argue that the distinction between hatchery cohe and natural
coho ie valid because the NMFS interpretation of the ESA, and in
particular 4its interpretation of a “distinct populaticn
segment,” should be affcrded great deference by this court.

After reviewing the administrative record and the relevant
statutes and legislative histeory, the court findsg that the NMFS
August 10, 1998 listing decision is arbitrary and capricious and
therefeore invalid because it relied on facteors upon which
Congress did not intend the NMFS to rely. The NMFS decision
defines the ESU and thus DSP, but then takes an additional step,

beyond its definiticn of an ESU, toc eliminate hatchery coho from

Qrder -1l4-
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|
i

ite listing decision,

NMrS defined a “distinet populaticn segment” by making ic
the equivalent of a tern (it created) called an “evolutionary
significant unic” (*ESU”).* A gpecies is considered an ESU. aad
hence a DPS, 4f 1t is ‘“substantially reproductively iaclated
from other conspecific populaticn units” and “represent [s] an

important compenent in the evolutionary legacy of the apecies.”

'56 Fed. Reg. at 5B,618.

The NMFS interpretation of what constitutes a “distinet

population segment” is a permissible agency construction of the

ESA.

F.3d 8%0, 884 (D.C. Cir. 1%93) (citing Chevzon U.S.A., IBC. v.

BEDC, 467 U.S. E37, B42-432 (1983) ({(court mnust defer to =a
permissible agency construétion of a statute). Specifically,
the NMFS8 creatiop of an ESU and the factors used to define it,
geography and genetics, areé within permissible limits under the

ESA.®

‘cg red. Reg. 58,612 states “a salmon stock will be
considered a distinct pepulation, and hence a 'species' under
the ESa, if it represents an evolurtionary significant unit
{ESU] of the biological species.”

*Congress 4.4 not prohibit genetics from being considered
during the listing process and specifically included language
in the ESA that allsows agenc.es to dAifferentiate its listings
among the same species based, in part, on the degree of threat
that specieg face in different geographical regions. Feor
example, Congress linked the degree of threat a species faced

Qrder ~15-
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The central prokblem with the NMFS ligting decision of August
10, 19%8, is that it makes improper distinctions, below that of
a DPS, by excluding hatchéry coho pepulations from listing
protection even though they are determined to be part of the
same DPS as natural coho populations.

The ESA “specifically states in the definition of 'specieg’
that a 'species' may include any subspecies . . . . and any
distinct populaticn segment (DPS} of any speciesg . . which

interbreeds when mature.” 16 U.S.C. § 1532(16); Southwest
Centax for Biological Rivergity v. Babbitt, 980 F.Supp. 1080,
1085 (D. Ariz. 1997). L;s:ing distinctions below that of
subspecies oxr a DPS of a species are not allowed under the ESA.

Squthbwest Center, 980 F.Supp. at 1085. Yet, this is precisely

with its gecgrasphic lcocation by defining “endangered” or
“threatened” under the ETBA, a8 a degree of harm experienced
“throughout all or a eignificant part of itg range ., . . .~
16 U.s.C. § 1s32(e),(20). Additionally, Congress adopted the
DPS language stating:
The committee agrees that there may ke instances in
which [the Fish and wildlife Service]l should provide
for different levels of protection for populations
of the same species. For inetance, the U.S8.
population of an animal should not necessarily be
permitted to become extinct eimply because the
animal is more abundant elsewhere in the world.
Similarly, listing populations may e necessary when
the preponderance of evidence indicates that =
specles faces a widespread threat, but conclusive
data is availeble with regard to only certain
pepuletions.”

5. Rep. No. 396-151.

Crder -1lg6-
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what the NMFs did in its final listing decisiomn of August 10,
1398. NMFS concluded that ﬁine hatchery stocka were part of the
same Oregon Coast EZSU/DPS as the “natural” populations but none
©f the hatchery stocks were included in the listing decision
because NMFS did not consider them “essential for'recovery.” 53
Fed. Reg. 42,589,

The distinction between members of the same BSU/DPS is
arbitrary and capricious because NMFS$ may consider listing only
an gptixe species, subepeciez or distinct populatien segment
(*DES”) of any species. e U.S.C. § 1532(16). Once NMFS
determined that hatchery spawned coho and naturally aspawned coho
were part of the same DPS/ESU, the listing decision should have
been made without further diztingtions becween members of the
same DPS/ESU.

The NMFS liseting decision could arguably be propey under the
ESA if the NMFS had defined “hatchery spawned” cohe as a
separate DPS, but it does nct appear that this is possible. Te
classify hatchery spawned coho as a DPS under NMFS's own
standard, hatchery spa#ned ceho would have to be
1) *substantially reproductively isolated from other conspecific
population units,” and 2) “represent an important compenent in
the evolutionary legacy df the specleg.” 56 Fed. Reg. at

£§8,618. Hare, hatcher& spawnéd coche are likely not

Order -17-
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“substantially reproductively iso;gtgd% £rom naturally"spawned
cohe bacause, once released from the hatchery, it is undisputed
that “hatchery spawned” coho and *naturally spawned” coche within
the Oregon Coast ESU share the same rivers, habitat and seasonal
rune. (Plkt.s' Stmt. of Mat. Facts at §2: Dft.g! Resp. to Plu.g!
Stwt. of Mat, Facts at § i.) It 1s undisputed that *“hatchery
spawned” ccho may account for as much as 7% of the naturally
spawning coho in the QOregen coast ESU. (AR Ex. 12 at 120.) In
addition, hatchery spawned and natural coho are the same speciasg
{Dft.s' Resp. to Plt.a' Stmt. of Mat. Facts at ¢ 1.), and
interbreed when mﬁture (Id. at ] 4). Finally, the NMFS
congliders progeny of hatchery £ish that are born in the wild acg
“naturally spawned” cobo that deserve listing protection.

Despite these facts, NMFS decided that hatchery ¢ocho, that
are parkt of the same DPS/ESU as natural cohe, should not be
listed because they were not “essential” to recevery. Thus, the
NMFS listing decision creates the unupual circumstance of two
genetically identical coho salmon swimming side-by-side in the
same stream, but only one recelves ESA protection while the
other deee not. The diptinction is arbitrary.

Finally, NMFS argues ﬁhat ite liecing decision dees not
contradict the terms Of the ESA because the listing decision,

and relevant polices, are in accordance with ESA goals that

Qrder -18-
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pricoritize “natural” salmoﬁ popuiations anéd “genetic diversicy”
within those populations.‘ Aithough I agree with the general
concept that “genetic diversity” is one factor in the long term
success oL a threatened speciesg, and thus is cne of many

undexrlying goals of the ESA, genetics cannot, by itself, justify

& liscting distinction that rung contrary to the definition of a

DFS.

The term “distinct poﬁulation segment” was amended in the
ESA in 1878 ego that it “would exclude taxcnomic.[biclogical]
categories below subspecies [smaller taxa] from the definition.n*
H.R. Conr. REP. No. 95-1804, at 17 (1978), reprimted in 1978
U.5.C.C.A.K. 9485, 14855,

Congress adopted the DPS language stating:

The committee agrees that there may Be instanceg in
which [the Figh and wWildlife Service] should provide
for different levels of protection for populations of
the same gpecies. For instance, the U.8. pepulation
of an animal should not necessarily be permitted to
become extinct simply because the animal is more
abundant elsewhere in the world. Similarly, listing
populations may be necegsary when the prepondexance of
éevidence indicates that a species faces 2 widespread
threat, but conglusive data is available withh regard
to only certain populasticns.”

S. Rep. No. Bs-151.

Thus, Congrese expressly lim:ited the Secretary’s abillity to

*The original definition of species was “any subspecies of
fish or wildlife¢ of the same species or smaller taxs in commen
spatial arrangement that intexbreed when mature.”
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make listing distinctions among species below that of subspecies
or a DPS of a agpecies. Hére, the NMFS ligting decision was
based on distinctions beléw that of subspecies or distinct
population segment of a species. |

Therefeore, thLe NMFS'silisting decision ie arbitrary and
capricious, because the Oregon Coast E8U includes bhoth "hatchery
spawned" and "naturally spawned" cocho salmen, but the agency's
listing decigion arbitrarily excludes "hatchery spawned" coho.
Consequently, the listing decision 1is unlawful. 5 U.5.C. B8

706 (2) (A},

1v. Conclusiopn

For the foregoing reaéons, plaintiffs' moticen (#74) for
summary judgment is granted. Defendants' cross-motion {(#81) for
summary judgment ie denied. The August 10, 1998 NMFS listing
decision, contained at 63 Fed. Reg. 42,587, iz declared unlawful
and set aside as arbitrar& and capricicus, The matter is
remanded to the NMFS for further consideration consistent with
this opinion. The agency 1s further directed to consider the
best available scientific iﬁformation. in¢luding the most recent
data, in any further listing decision concerming the Oregorn
coast cohe salmon.

IT IS SO ORDERED.
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Dated this 10th day of September, 2001.

/8/ Michael R Hogan
UNITED STATES DISTRICT JUDGE
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